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PROCEEDI NGS
(10: 08 a.m)
CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now in No. 03-6539, Jay Shawn Johnson v. California.
M. Bedrick.
ORAL ARGUMENT OF STEPHEN B. BEDRI CK
ON BEHALF OF THE PETI TI ONER
MR. BEDRICK: M. Chief Justice, and may it
pl ease the Court:
| would like to address three points.
First, the correct prim facie standard under
Batson is whether there is sufficient evidence to permt a
reasonabl e judge to infer discrimnation. The California
threshold is too high and incorrectly conflates step one
and step three of Batson anal ysis.
QUESTION:  Well now, M. Bedrick, are -- are you
t al ki ng about enough evidence, say, to -- for a trial
judge to let a case go to a jury or enough evidence to

persuade a trial judge who's sitting as the finder of

fact? | think those are two different things.
MR. BEDRICK: | would say the fornmer rather than
the latter, Your Honor. |'m suggesting sufficient

evidence to permt a reasonable trial judge to infer that
there was racial discrimnation in jury selection.

QUESTION: So it -- it doesn't have to be proven
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by a preponderance of the evidence.

MR. BEDRI CK: Absolutely not. California uses a
standard of preponderance of the evidence and we believe
that is substantially higher than that which the -- the
standard which this Court suggested in Batson and in
Purkett v. Elem and in Hernandez v. New York. This
standard is substantially higher than used by anywhere
else in the country.

QUESTI ON:  What's the best anal og that you have?
Probabl e cause doesn't seemto fit. Reasonable suspicion,
reasonabl e grounds for belief. Are -- are there cases
which tell us what little semantic fornulation you want to
use?

MR. BEDRICK: That's a good question. In
di scussion with associates, we thrashed that around.
Probabl e cause is nuch too high. Reasonable suspicion,
which is | ower than probable cause, starts to get near it,
but I know the Court had a reasonabl e suspicion case | ast
week and | don't know all the intricacies of it. M sense
i s somewhat --

QUESTION: Well, that's -- that's not the
standard for letting a case go to the jury, though. It
seens to ne that if that's what you're appealing to, what
the test ought to be is not whether the judge thinks it's

more |ikely than not, but whether a reasonable jury could
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think that it's nmore likely than not. Surely that's the
standard for letting a case go to the jury, not a
suspicion. You know, if the judge thinks --

MR. BEDRI CK: No.

QUESTION: -- he has to say a reasonable juror
could find that it is nmore likely than not that the
plaintiff's case is -- is sustainable. |Isn't that the
test for going to the jury?

MR. BEDRI CK: \When the test goes to the jury,
the plaintiff has the burden of proving his case by a
preponderance of the evidence.

QUESTION:  The jury has to find it by a
pr eponder ance.

MR. BEDRI CK:  Yes.

QUESTION: But in order to let it go to the
jury, | had always thought that the criterion was not
whet her the judge thought it was nore |ikely than not but
whet her in his view a reasonable jury could think it nore
i kely than not.

MR. BEDRICK: | think that is close to the test
that I'm asking for, Your Honor.

QUESTI ON: Okay.

QUESTI ON:  You had a nodel --

QUESTION: O course, that standard applies

after the -- after the case has been -- has been tried and
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-- and both sides have had an opportunity be heard. All

-- all you're asking for is the opportunity to make
inquiry.

MR. BEDRI CK: Absol utely, Your Honor. All we're
asking is that prosecutor be -- or the -- or the

chal | enger, whoever that may be, be asked the reason. So

what we are ask -- our standard is sonewhat closer to a

di scovery standard.

QUESTION:  You're asking nore than that. You're

asking under our law that if the -- if the prosecutor

doesn't come back with a reason, you w n.

MR. BEDRI CK: Absolutely not, Your Honor.

QUESTION:  You're not?

series --

sil ent

MR. BEDRICK: | respectfully disagree. The
QUESTION: The -- the prosecutor can stand
and -- and -- and the -- the judge can still find

agai nst you.

MR. BEDRI CK: Very nuch so because the -- the

series of cases fromthis Court, the Batson-Hernandez-

Elemtrilogy, and -- and also the -- sone of the Title VII

cases provide that even though the burden of producing

evi dence shifts, the burden of persuasion never shifts.

So --

QUESTI ON: But the persuasi on burden woul d be
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for the jury if you submt enough to nake out a prim
facie case. The Title VII cases deal with a situation
where you've made the prima facie show ng. You don't
necessarily win if the defendant conmes up with a

nondi scrim natory reason. But if the defendant just
stands silent -- you ve nade your prim facie case.

Def endant says nothing. Don't you win at that point?

MR. BEDRI CK: No, Your Honor, | do not wn
ei ther under Batson or under Title VII. This Court
deci ded a coupl e of cases, including Reeves and St. Mary's
Honor Center in which the finding was a prinma facie case
was nmade, the enployer gave a reason, the trial judge said
| disbelieve that reason --

QUESTI ON:  Yes, of course, but suppose the
enpl oyer gives no reason

MR. BEDRICK: | don't --

QUESTI ON:  Suppose that the prosecutor stands
silent. Those are all cases where the prosecutor does
what you woul d expect. The defendant does what you
expect: come up with a reason. But if no reason is
given --

MR. BEDRICK: In the Batson context, Your Honor,
we have never cone across a case -- there nay be one. W
have never conme across one where the prosecutor stood

silent. The prosecutor always has a reason.
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QUESTION:  Well, you -- you were asked to
consi der what -- what does it nean, this prima facie case,
if the defendant does stand silent. It may be inplausible
that the prosecutor would or a defendant would in Title
VI,

MR. BEDRI CK: Yes, but even so, even -- even in
this theoretical and | think inconceivabl e hypothetical
situation, if the challenger stood silent, the trial judge
still has to determ ne whether or not the objector has
proven discrimnation at that point, at stage three, by a
preponderance of the evidence.

QUESTION: | -- 1 suggest that the reason you've
never come across a case in which the prosecutor stands
silent is because the prosecutors know that if they stand
silent, they | ose.

MR. BEDRI CK: No. The prosecutor --

QUESTI ON: It's not at all inconceivable. I
mean, that -- that's why they always cone up with a reason
because, as | understand the way we fornulated our -- our
Title VIl test, you -- you have to cone up with an excuse,
and if you don't have an excuse, the plaintiff wins. |'m
-- I"mnot sure | agree with that, but that's what our |aw
i s.

MR. BEDRI CK: The prosecutor knows that he wl

| ook bad if he does not conme up with a reason. A
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prosecut or knows that the trial judge could infer that
sonething is up or sonething has been done wong if he
doesn't come up with a reason. But our prosecutors are
bright and energetic and tal kati ve and garrul ous people.
They al ways have a reason for everything.

So in this case -- and even there are many
cases. In the many cases where the question of prinma
facie case is being discussed and it looks like it's a
cl ose case, in many of those, a careful prosecutor wl|
say, Your Honor, let's not hang this case up at the prim
facie level. | would -- let's -- let ne not |eave a
record that is not clear. | would like to tell you what
my reason is and here --

QUESTION: May | ask you a hypot heti cal
guestion? | hate to push you to the wall on it, but
supposi ng you had a prosecutor who conducted the voir dire
for the first day and then was hit by a truck and died and
wasn't able to continue the trial. And he had nmade one
chal | enge of one African Anmerican juror, but he had |et
six others on the jury. Wat -- what would you do with
that case? Wuld that be a prinma facie case or not?

MR. BEDRICK: Wth one juror challenged, six
remain, fromthe defense perspective, | would say | have a
very lousy -- |ousy chance of nmaking a prim facie case,

and | woul d not make that argunent.
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QUESTION: What if there were one and ot herw se
it was an all-white jury?

MR. BEDRI CK: Then |I guess we would hope to find
sone evidence of the prosecutor's reason. Perhaps he
had - -

QUESTION: I'm-- I'mpositing a case in which
for reasons beyond the control of the prosecutor, they
can't tell what the real reason was of the man who
conducted the voir dire.

MR. BEDRI CK: At that point | would suggest that
the wise trial judge would find a prima facie case, avoid
any possible discrimnation and ask jury selection to
begin anew. At that point, the cost to the systemis 1
day of poor jurors parading through. That's a nuch | ower
cost than the risk of this case going to the jury and
being tried by a jury that has been chosen with raci al
di scri m nati on.

QUESTION:  What if it conmes up -- comes up on
appeal? | nmean, it's happened. 1In the case -- because
the trial judge lets the case go forward.

MR. BEDRICK: | -- | need sone nore facts.

QUESTION:  No. The appellate court has to
deci de whether -- whether the conviction has to be thrown
out --

MR. BEDRICK: Yes. The --

10
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QUESTION: -- on the basis of a -- a strike that

t he appellate court has no way of finding out the reason

for.

MR. BEDRI CK: If --

QUESTION: The only prospective black juror was
struck.

MR. BEDRI CK: That is why we are arguing here
for this -- for the threshold that we are arguing for,
which is a relatively -- relatively low threshold at which

the trial judge exam nes all the circunstances and, when
in doubt, rules that there should be a prima facie case,
and then we get an answer, and then the trial judge makes
a deci sion based on an answer, and then we get a record.

QUESTION:  Why do you say when in doubt? |
mean, isn't it enough to say the trial judge has to -- can
find that there's a prima facie case of discrimnation,
but why slant it one way or the other?

MR. BEDRI CK: Because in response to the | ast
guestion, | was trying to show that one of the things that
are m ssing when a -- when the questions are not asked of
the challenger is a record. W do not know what the
answer woul d be, and that puts the appellate court in a
much nmore difficult situation. So that is what | was
saying. When we're -- when in doubt, one of the benefits

that we obtain froman answer is a record so that it can
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be revi ewed.

Furthernore, ny guess is nost of the
prosecutor's answers will, in fact, show race-neutra
reasons. Then we have no problem Everyone knows what
the situation is. The answer has been revealed. It does
not become an appellate issue and everyone then has
confidence that the jury has been fairly chosen.

QUESTION: Tell nme how it works. You have sone
suspi ci on, because of the issues in the case and so forth
after the first mnority juror is excused, and say oh-oh,
there may be sonething going on here. At -- at what point
under California procedure do you think you should nake
the objection? At the earliest possible opportunity when
t hey' ve excused the first minority juror or you wait until
the whole jury is enpaneled and ready to be sworn? How
does that work?

MR. BEDRICK: | would say it depends on the
di scretion of the objecting party. |If there was only one
mnority juror and defense counsel thought that that was a
good juror and therefore snelled possible discrimnation,
t hen defense counsel m ght make the challenge at the tinme
of the first juror. If --

QUESTI ON: What happened here? Was it after the
second juror or after the first?

MR. BEDRI CK: The first notion here was made

12
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after the second African Anerican juror and the second --

QUESTION: And then renewed on the third.

MR. BEDRICK: -- and the second notion was made
after the third African American juror. So defense
counsel did not -- did not make his notion at the earliest
possi bl e opportunity. He may have been giving his
opponent the benefit of the doubt. But after the opponent
chal l enged two out of two, he no |onger thought there
shoul d be a benefit of the doubt.

QUESTI ON: And under your procedure, how | ong

woul d this take? You say, Your Honor, | want an inquiry
into why this juror was excused and the -- | guess the
j udge excuses the -- the panel, or the prospective panel,

and then says, M. Prosecutor, can you tell me why you

excused the jury. |Is that the way it works?
MR. BEDRICK: Yes. In -- in this --
QUESTION: Don't -- don't they just go up to the

bench? Do they have to excuse the whole jury panel?

MR. BEDRI CK: |'ve seen it done all different
ways. |'ve seen it done out in the back hall. 1've seen
it done at the bench. |'ve seen it done with the room

cleared, and |I've seen it done in front of the whole jury.
They do it all different ways.
QUESTI ON:  What happened here?

MR. BEDRI CK: Here both nptions were di scussed
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1 outside of the presence of the jury, and that was, of

2 course --

3 QUESTION:  And the trial judge did what? He

4 deci ded on his own that there were good reasons?

5 MR. BEDRICK: The trial judge in this case on
6 the first notion, decided that there was no prinma facie
7 case because the trial judge specul ated as to possible

8 reasons on the record that m ght theoretically and

9 arguably have provided a race-neutral reason.

10 QUESTION: And was the judge asked if the

11 prosecut or could be asked to explain?

12 MR. BEDRI CK: The trial judge asked the

13 prosecutor, M. Prosecutor, |I'mabout to -- I"'min the --
14 |'m about to rule that there's no prinma facie case. Do
15 you have anything you want to add? Do you have any

16 reasons you want to state? And the prosecutor said, no,
17 Your Honor, | don't want to --

18 QUESTION:  Well, why should he --

19 QUESTI ON: Why shoul d he?
20 QUESTION: -- if he's already been told?
21 (Laughter.)
22 MR. BEDRI CK: That was clearly too late in the
23 process, but there are many other cases | nentioned
24 earlier where when a prima facie case seens rel atively
25 close, the intelligent prosecutor will give a reason and
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make his record and protect his record.

QUESTI ON:  Counsel --

QUESTION: -- in the law --

QUESTION: -- before you exhaust your tine here,
on appeal did you challenge also an evidentiary point, a
Brady cl ai n?

MR. BEDRI CK: There are other issues --

QUESTI ON: There are other issues in the case.

MR. BEDRI CK:  Yes.

QUESTION:  The Brady claim sonme evidentiary --
and -- and a new trial was granted on sone of those
i ssues?

MR. BEDRICK: No. This -- this case has been
tried three times. In the -- the first case got three-
guarters of the way through. There was a Brady probl em
A mstrial was granted. There was a second trial. There
was a conviction after the second trial. In that second
trial, there were instructional errors regarding
concurrent causes. There was a reversal on that. This
now i s the appeal fromthe third trial.

QUESTION: On the third trial, were there other
i ssues?

MR. BEDRI CK: There are other issues that the
court of appeal did not reach.

QUESTI ON: That were not reached.
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MR. BEDRI CK:  Yes.

QUESTI ON:  But do we have a jurisdictional
probl en? Do we have a final judgnent?

MR. BEDRICK: We certainly have a -- we
certainly have a final judgnment froma trial which is a
conviction of the defendant. We have a -- we have a
decision fromthe internmediate court of appeal that says
reversed. We have a decision fromthe State suprenme court
t hat says reversed again. So that we have |ost our -- we
have | ost our Batson argunent.

QUESTION: Well, but it's sent back. Wasn't it
sent back to the court of appeals for further proceedings
in this case?

MR. BEDRI CK: The -- yes.

QUESTI ON: Well --

QUESTION:  And you may win on two -- on either
of two issues that are left in the court of appeals.

MR. BEDRI CK: That is theoretically possible,
but I think --

QUESTION: But that's on three of those issues.
Isn"t it the case that the internedi ate appellate court
said there's sonmething going for your side on those three?
It's kind of hinted that you have a good case on the
i ssues that didn't get deci ded.

MR. BEDRI CK: Yes, that's correct, Your Honor,
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but I very much hope that the Court would reach the issues
here. We've put in a lot of tinme on that.

QUESTION: But we have a firmfinality rule. So
how can we if the judgnent that you' re bringing to us is
non-fi nal ?

MR. BEDRICK: | believe that --

QUESTION: We've put in a lot of tinme on it too.

MR. BEDRI CK: | under st and.

(Laughter.)

QUESTION: | -- | --

MR. BEDRICK: W have a -- California has --
differs fromevery other court in the Nation on several of
these jury selection points. California has a standard
that is nmuch higher than virtually everyone else in the
Nat i on.

QUESTI ON:  We understand that it's a good case
to address the issue, but only if there's a final judgnment
so that we have jurisdiction. Can you enlighten us any
nore on that jurisdiction point?

MR. BEDRI CK: This issue has not been raised by

either side in this case.

QUESTION: Well, it's raised now.
MR. BEDRI CK: | understand that, Your Honor. So
that it is nmy understanding that we have a final -- we

have a final judgnment fromthe trial court of convicting
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t he defendant. W have what is a final judgnment fromthe
intermedi ate court of appeal, which was a reversal. That
court did not need to reach the other issues. It felt it
did not need to bother to reach them

QUESTION: But now it does because it's been
reversed and there's a remand. And when it's remanded, it
is certainly going to take up the issues that it left
undeci ded.

MR. BEDRICK: |If it needs to reach those, that's
correct, Your Honor.

QUESTION: Well, it's been instructed. There --
there are exceptions under our Cox case, and |I've | ooked
at them | don't think this comes under them W don't
li ke to anbush you this way, but | nean, if there's a --
there's a real jurisdictional problem here.

QUESTI ON: Especially since we gave you the case
to -- to argue. You are very kindly appearing here pro
bono.

(Laughter.)

QUESTION: It seens like a dirty trick

(Laughter.)

QUESTION: No. But may | ask on the finality
guestion? 1|s the decision of the California Suprenme Court
final with respect to the disposition of the Batson clainf

MR. BEDRICK: It very nuch is, Your Honor.
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QUESTION: There's nothing nore to be decided
relevant to that issue.

MR. BEDRI CK: Absolutely not.

So that what | was hoping to argue to the Court
was we have a very distinct and sharp conflict between the
State of California and the Ninth Circuit and, indeed,
between the State of California and the rest of the
country on several of these issues. What is the --

QUESTION: May | ask you one question that is
relevant to that? And that is, that California, as
understand it, is taking the position each State is free
to inmplenment Batson as it chooses, and California points
out that it has a standard that's nore stringent than the
Federal standard on disqualifying a juror for race bias.
The California standard is significant likelihood that the
juror is biased, where the Federal standard is a
reasonabl e possibility. So California says if we can have
a nore stringent standard on disqualifying a juror for
race bias, why can't we have a nore stringent standard on
Bat son.

MR. BEDRI CK: Because California did not present
any federalismissues at the State suprene court nor does
my opponent. California said we are deciding the Federa
constitutional issues. W are deciding this case under

Batson. We believe that our standard conplies with
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Bat son.

QUESTION: | thought part of that was that
Bat son | eaves room for the States. It doesn't require
every State to -- to handl e Batson chall enges the sane
way. | think that is an argunent that California mde.

MR. BEDRICK: There are -- there -- there are
sone -- |'mnot sure what aspects were left to the States,
but California' s Suprene Court did not -- the State makes
this argunent, but the California Supreme Court did not.
The California Supreme Court did not say anything
addr essi ng any i ndependent State ground.

QUESTION: More a question for the State than
for you.

| -- 1 can't really think of an anal og here.

Qur search and seizure jurisprudence, our arrest
jurisprudence, our Mranda jurisprudence is all uniform
Here, of course, State jury selection procedures vary, and
so there has to be some all owance for that. On the other
hand, |I'm not sure what the State is going to tell ne so
far as a hel pful analog for having a different --
different rule.

MR. BEDRI CK: The best standard we could cone up
with, Your Honor, was sonmething that was simlar to the
standard on a Federal civil procedure 12(b)(6) notion. On

a motion to disnmss, could a reasonable trial -- could a
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reasonable trier of fact find for the plaintiff? That was
-- that is the closest anal og we have.

QUESTI ON:  Yes, but what you're tal king about is
a judgnment at the close of the plaintiff's case, aren't
you? You're not talking about a notion to dism ss a
conpl aint before trial.

MR. BEDRI CK: That -- that's what 12(b)(6) would
be, Your Honor. So the question is can the plaintiff get
out -- can the plaintiff get out of the batter's box. So
that that is -- that is the type of |anguage that -- that
we are seeing in the Federal courts interpreting the raise
in inference.

That's also what we are -- in Title VIl contexts
we're actually seeing a |lower threshold. In Title VII, to
establish a prima facie case, the plaintiff needs to show
t hat he was part of -- of a protected group, that he was
qualified for a job, that he applied, that he was
rejected, and the enployer is still |ooking.

QUESTION:  But you -- you do have sone
difference on a notion to dism ss because the rule is that
i f any conceivable allegations could have been proved in
support of what the conplaint says, it shouldn't be
di sm ssed. But at the close of the plaintiff's evidence,
| think it's alittle nore stringent. [It's what -- what

does the plaintiff's evidence show, not what could it have
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shown.

MR. BEDRICK: | -- | guess |'m persuaded that we
are sonmewhat higher than rule 12(b)(6). | think we're
al so somewhat | ower than reasonabl e suspicion. But |
think this standard conmes up in many other kinds of
noti ons where ordinary civil procedure notions where a
plaintiff wants to proceed and for -- a notion for
chal  enged di scovery, for exanple. The plaintiff wants to
proceed and the defendant says we don't want our w tness
brought in here. He's an inportant person. He's an
of ficer of an inportant corporation, and the judge -- show
me why we should take that person's deposition. Now, you
don't have to prove anything beyond a preponderance. You
need to show sonme reasonable facts that can be |earned
fromthat person. |In this --

QUESTION:  But the typical discovery notion
isn't appeal able, so there isn't much witing on the
subj ect of what sort of a standard should apply in that
sort of discovery.

MR. BEDRICK: But it -- it could turn out to be
appeal abl e. The chances of them show ng prejudice are
l[imted, but it's the same kind of situation. The
plaintiff here is trying to obtain some evidence, and here
it's actually the crucial evidence so that in ny discovery

anal ogy, it wouldn't work for -- it wouldn't work for
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garden-variety discovery, but if we had a major wtness
and a mpj or point, that issue m ght show up as a -- as the
-- as the issue on which an appeal turned.

Here the information we're trying to find is --
goes to the guts of the question of racial discrimnation.
It goes to the reason that the prosecutor -- the reason
for the prosecutor's challenge. The trial judge has to
deci de whether there is a race-neutral reason and whet her
that was in fact the prosecutor's reason and whet her that
reason was credi ble. None of that can be determ ned
unl ess we know the prosecutor's reason.

QUESTION: What if -- what if the trial court at

the prima facie stage says it -- it seens perfectly
obvious to me -- and | think this is perhaps what the
judge here did -- that the reason the prosecutor did this
was thus and so. And then the -- so he doesn't call on

t he prosecutor, but nonetheless, it's very plausible what
he said. Now, isn't that a form of harm ess error?

MR. BEDRICK: | can't see anything renptely
obvi ous here, Your Honor, between the State judges and the
attorney -- State Attorney Ceneral's office has specul ated
as to two reasons for challenges to Clodette Turner. They
specul ated as to five possible reasons for the chall enges
to Sara Edwards, and they specul ated on ei ght possible

reasons for the challenges to Ruby Lanere.
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QUESTION: Well, what -- what --

MR. BEDRICK: If it was so obvious, they
woul dn't have 15 specul ati ons.

QUESTION:  What if the prosecutor, after the
prima facie stage, says | did it for this reason? All
parties -- the -- the defense isn't bound by that
statenment, is it? But | suppose the prosecutor is.

MR. BEDRI CK: The prosecutor is, and then the
defense gets to argue, as one does in a Title VII case,
that there is something wong with that answer which
therefore shows prejudice. Perhaps the prosecutor has
said | challenge this juror because in voir dire, the
juror said he was -- | believe the juror was illiterate.
And it turns out the question was, M. Juror, how do you

get your news? Fromthe newspaper or television? And the

juror said, | get it fromtelevision. And the prosecutor
t hought that showed illiteracy. |If that's the test for
literacy, then two-thirds of our population is illiterate.

That's why we need to get the reasons. The --
the defense is not bound by it. The defense is entitled
to show that the reason may be pretextual. Sonetinmes it
will be. Sonetines it will not. But unless the -- the
whol e guts of Title VII where the enpl oyer always gives a
reason is trying to show in one way or another fromthe

facts and circunstances and all the evidence that the
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reason is pretextual. And that should apply in -- in --
under Batson in the same way. But one cannot eval uate
fromeither position, fromthe defense position or the
prosecution position, whether the reason is pretextual

unl ess one hears the reason.

And i f --
QUESTION: | suppose -- suppose one probl emthat
is nore difficult in the Batson context -- we're talking

about a reason that would justify a perenptory chall enge,
not a challenge for cause. And | imgine that a good
j udge and a good | awer could conme up with that kind of
reason for alnost any potential juror.

MR. BEDRICK: We are -- nost of the tinme the --
t he prosecutors are going to have race-neutral reasons.
All -- all we're doing is asking for, to check for the
unusual circunstance when the reason is not race-neutral

or when the reason is pretextual.

QUESTION: | thought you didn't need a reason
for a perenptory challenge. | thought that's the beauty
of -- of a peremptory chall enge.

MR. BEDRI CK: A perenptory challenge --

QUESTION: | don't know. There's just sonething
about this guy. | just -- you know, nmy antennae tell nme
that this person isn't going to be good for ny side of the

case.
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MR. BEDRI CK: A perenptory --

QUESTION: Is -- is that enough of a reason?

MR. BEDRI CK: A perenptory challenge is valid
for any reason except an unconstitutional reason.

QUESTI ON:  Ri ght.

MR. BEDRI CK: \When this Court considered Batson,
t he argunent nmade by the State is we have a perenptory
chal l enge statute which is very inmportant and you
shoul dn't just brush it aside. And this Court decided in
Bat son, yes, perenptory chall enge statutes are inportant,
but the Equal Protection Clause and the U S. Constitution
are even nore inportant, and as in the conflict between
t hose two, the Equal Protection Clause, which is
preventing racial discrimnation, which is protecting the
rights of the individual jurors not to be discrimnated,
which is protecting the right of the defendant not to be
tried by a jury chosen with discrimnation, and which is
protecting the rights of the public not to have the
crim nal system upset by discrimnation, the -- this Court
in Batson decided that the Equal Protection Clause under
-- trunps the right for --

QUESTION: So what | said wouldn't suffice. You

say that wouldn't suffice as a reason.

MR. BEDRICK: | would say any -- | would say a
-- the -- |1 don't want to put you -- Your Honor in those
26
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shoes, but a prosecutor -- we've never seen a prosecutor
not have a reason. So if you -- so if you were the
prosecutor and you said, | have a hunch, the trial judge
woul d probably ask, counsel, please | need nore than a
hunch. Please give nme the reason for your hunch. And
your answer is | don't like jurors who have beards, |
don't like jurors who have long hair, | don't |ike postal
wor kers, sonme basis for the hunch. Any prosecutor who is
not discrimnating would have a basis for that hunch.

If there are no questions, I'd like to save ny
remai ning time for rebuttal

QUESTION:  Very well, M. Bedrick.

M. Schalit, we'll hear from you.

ORAL ARGUMENT OF SETH K. SCHALIT
ON BEHALF OF THE RESPONDENT

MR. SCHALIT:. M. Chief Justice, and may it
pl ease the Court:

The nore likely than not standard identified by
the California Suprenme Court gives content to the prinma
facie case requirenment and preserves the proper bal ance
bet ween the anti-discrimnation principles enshrined in
t he Equal Protection Clause and the State's and parties’
interest in using perenptory challenges to select a
qualified and unbi ased jury.

QUESTI ON:  Just so we can get it behind us, do
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you have any observation on the apparent jurisdictional
probl em we have? Can you give us a hand?

MR. SCHALIT: 1'll attenpt to do so, Your Honor.
The situation | think is akin to that under which nmultiple
claims are raised and a court of appeal disposes of it
based on one ground and does not discuss anything el se.
And that court is therefore -- thereafter reversed on
appeal. | think that is a final judgnent. The -- the
def endant in this case has been deprived of his reversal
and that is what --

QUESTI ON:  Even when it's been remanded, when
the judgnent is, you know, | decided on this ground and
then | remand it for further proceedings in the case?

MR. SCHALIT: | think so, Your Honor, in that
the -- the legal issue is -- is still present as to the --

QUESTION: That's not the test. The test is
whet her the case is final.

MR. SCHALIT: Regrettably, Your Honor,
unfortunately I haven't had tinme --

QUESTI ON:  Yes, we sort of sprung it on you.

MR. SCHALI T:  Yes.

QUESTION: Okay. | just thought you m ght have
an answer .

MR. SCHALIT: That's as best as | can do. M

apol ogi es.
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QUESTI ON:  You have an issue that's finally
decided in this case.

MR. SCHALIT: Correct, Your Honor.

QUESTION: And that will be law on the case.

But you don't have a judgnent, a final judgnment in the
case because now there are all those issues that the
internmedi ate appellate court said it left open. It gave
sonme hints about what validity it thought they had, but --
but there is -- there are a nunber of issues that are
still to be opened. So the judgnment isn't final. Only
one issue in the case is.

MR. SCHALIT: My apol ogies, Your Honor. Beyond
what |'ve already articulated in ternms of that --
deprivation of that reversal based on that issue is the
extent of my know edge, this issue not having been
bri ef ed.

QUESTION: May | ask you this question about the
California standard? 1Is it -- did you just say the
standard is the judge nust decide that it's nore likely
than not that there was discrimnation? O -- and | think
it would be quite different to say -- the judge nust
deci de that a reasonable juror could conclude that it's
nore |likely than not that there was a -- discrimnation.

MR. SCHALIT: No, Your Honor. It is not the

| atter test.
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QUESTI ON: It's not the latter.

MR. SCHALI T: No.

QUESTION: And why shouldn't it be the latter?

MR. SCHALIT: Because the judge is operating as
the fact finder in this setting, and given the nature of
the prima facie case requirenment, which is one that when

the prima facie case is net, entitles the objecting party

to prevail --

QUESTION:  In your -- in your ordinary civil
trials, which view does the -- is -- what is the rule in
California? Wuld -- would it be the one | stated or the

one you stated?

MR. SCHALIT: That depends on the function of
the prima facie case in term-- in -- in the context in
which it's being used. There are two --

QUESTION: Say it's a tort case where he sued
for, you know, negligence in driving a car. Wich --
whi ch woul d be the correct statement under California | aw?

MR. SCHALIT: Well, if it is a question of has
t he --

QUESTION: Do | let the case go to the jury?
That's what's before him

MR. SCHALIT: If that's the question, then it is

an i nference --

QUESTION: It's whether a reasonable jury could
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find that there was --

MR. SCHALIT: Correct, Your Honor.

QUESTION:  And why do you say there's a
distinction here? | -- | understood you to -- to say that
the -- the distinction rests on the fact that the -- at
the -- at the close of -- of whatever argunent or point
the -- the defense counsel makes, that he's entitled, in
effect, to -- to win the point. But that's not so.

MR. SCHALIT: In the face of his opponent's
silence, Your Honor --

QUESTION: In the face of silence.

MR. SCHALIT: Correct, Your Honor.

QUESTION: That's a further -- | nmean, a further
fact in evidence. | nmean, if -- if somebody puts in a --
a perm ssive case in a -- in a civil action and the
defense puts in nothing, the -- the jury may or may not
ultimately award for the -- for the plaintiff. They may
-- but in-- in this case, | take it the way it works,
there is a -- a presunption that aids the objecting party
and therefore the objecting party wins. Is -- is that

your understandi ng?
MR. SCHALIT: Essentially, Your Honor.
QUESTI ON:  Yes.
MR. SCHALIT: In the -- in the Batson context.

It is not a presunption in the MDonnell sense of having
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proved certain predicate el ements.

QUESTION: Okay. But if the -- if, on the other
hand, the prosecutor does make a response, then there's no
presunption. Then the -- the judge sinply has to nake a
determ nati on.

MR. SCHALIT: Correct, Your Honor. The judge
must eval uate the response and the -- and the rest of the
evidence in determ ning whether the objector has nmet his
ulti mate burden of persuasion.

QUESTION:  And -- and when he does that, he may
very well, in effect, say, yes, there's evidence here from

which | could infer discrimnatory intent, but | don't

infer it. 1 amnot wholly convinced by it for whatever
reason. And that's -- that's a possible resolution by the
court, isn't it?

MR. SCHALIT: In a stage three, Your Honor, of a
Bat son proceedi ng?

QUESTI ON:  Yes.

MR. SCHALI T: Yes.

QUESTION: So at -- at the last stage, the trial
judge is acting as if he were -- it were a bench trial,
and it's up to himto deci de whether there was or was not
a di scrimnatory purpose.

MR. SCHALIT:. Correct, Your Honor. Having now

heard the reasons, the trial court will evaluate the
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credibility of the prosecutor. As the plurality
recogni zed in Hernandez, frequently the credibility of the
striking party will be dispositive.

QUESTION:  But -- but if no reasons are given,
it's your position that automatically it's determ ned that
there's a constitutional violation.

MR. SCHALIT: Correct, Your Honor. That is --

QUESTI ON:  The ot her side says no.

MR. SCHALIT: Well, that ignores the disposition
in Batson itself in which the Court explained that on
remand it was up to the trial court to determ ne whether
there was a prima facie case, and if the prosecutor did
not come forward with his race-neutral reasons, the
judgnent had to be reversed. It is that --

QUESTION: But isn't the -- the position that --
t hat you are advocating, if | understand it correctly, is
that the court saves the prosecutor that burden by the
court, before turning to the prosecutor, to say what's
your nondiscrim natory reason. The court itself first
t hi nks of can the court think of a good reason, and if the
court thinks of a good reason, it never asks the
prosecutor. That's the -- that's -- as | understand your
case, you say that's how it works.

MR. SCHALIT: Not entirely, Your Honor, in that

it is not the court's obligation nor do California courts
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seek out to save the striking party. What they do do is
attenpt to determ ne whether the objecting party has net
its burden of persuasion at that first step, and in
consi dering everything before it, it wll make that
determ nation. Now, there may be --

QUESTION: Well, do you think -- suppose there
were 12 peremptory chall enges and there were 12 African
Anmerican prospective jurors there and all of them were
stricken. |Is there enough case made if there's an
obj ection by the defense counsel ?

MR. SCHALIT: Well, Justice O Connor, certainly
nunmerosity is an inportant point or an inportant

consi der ati on.

QUESTION: -- in ny exanple.

MR. SCHALIT: Your -- Your Honor, your exanple
actually needs additional facts. |If, for exanple, one of
t hose African Anerican prospective jurors said, | hate

cops and the second was wearing, you know, crypts colors
in a case involving the blood, and the third was half
asl eep and the fourth had sone other obvious expl anati on,
t hen no.

QUESTION: Well, so, the trial judge can | ook
into that as a part of the prima facie case. He can |ook
into what the jurors responded?

MR. SCHALI T: Yes, Your Honor, because of the --
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it is the trial judge's obligation under Batson to
evaluate all the facts and circunstances. Batson itself
recogni zed that the prosecutor's questioning during voir
dire may support or refute --

QUESTI ON:  Suppose I'mthe trial judge and I
consi der, you know, there are reasons why the prosecutor
-- legitimte reasons why the prosecutor m ght have
exercised this challenge. Do | go further?

MR. SCHALIT: | think it's up to the trial --
trial judge to determ ne whether the objector has nmet his
burden of persuasion as nore likely than not. |If I can
see a legitimte reason --

QUESTION: Well, I -- the -- the case is the one
| -- | gave you. There's an objection. And | say, you
know, there are reasons why this prosecutor night have
done this. Do | quit at that point and say, well, you
haven't made out your case? That's the way | understand
the California rule, incidentally. |If there -- if there
are reasons that m ght have allowed the prosecutor to give
the perenptory challenge, the prima facie case may not
have been nmade out.

MR. SCHALIT: And | think it's inportant, Your
Honor, to distinguish the rule as understood on appeal in
California fromthe rule in application in the trial

courts. It is not can we hypothesize a potential reason
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in -- fromthe trial judge's perspective that there's a
chal l enge here. It is up to the trial judge to determ ne
fromall of the evidence whether it is nore likely than
not. And maybe | have a reason but --

QUESTION: But it's very odd that he woul d do

t hat wi thout even asking the prosecutor to comrent.

MR. SCHALIT: Not -- not particularly, Your
Honor. |If the prosecutor has --
QUESTION: | nean, it's odd in the sense that

California is one of the only States that does it.

MR. SCHALIT: Well, Your Honor, if the
prosecutor three African Anmerican prospective jurors, al
of whom are defense attorneys and they're struck by the
prosecutor, there's nothing odd about not asking about
that. They're all defense attorneys.

I f, however, maybe, you know, there was a little
sonmet hing that one of the jurors did and |I can sort of see
the reason for that, but they struck 12 of them and | sort
of see a reason, that's not enough nost likely in the nore
i kely than not context. And the prosecutor will be
required to state reasons.

Now, that is different than on appeal where, of
course, the judgnment of the trial court is presuned
correct and the trial court is the entity that has seen

everything. And if on the face of the record, there's
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sonet hi ng that appears to be the reason, well, then that
must be used on appeal, just as in the other appeal to
support the judgnent below. But it is the trial court's

obligation to evaluate everything before it, and to

determ ne --

QUESTION: Well -- no, | didn't nmean to --
conplete your -- the -- the problem | have with -- with, |
guess, that argunent and -- and with the California
position is this. | assune that under Batson when and if

the time cones for the prosecutor to nmake a response, we
want a -- a context in -- in which the prosecutor at | east
has got a fair shake to -- to persuade the court. And on
the California system what you' re defending, the judge
does not, in effect, as the prosecutor for a response
until the judge, in effect, has already found agai nst him
on the nerits because on your view, the prosecutor has
said inplicitly, by a preponderance of the evidence, they
have proven discrimnation. Anything you' d like to say
about that? That's a very different thing from saying,
this side's case in and I mght find for them but I -- 1
haven't yet. \What do you have to say? It -- it in effect
on -- on the California schene forces the -- the court to
say |'ve already rul ed agai nst you based on the nmerits

unl ess you say sonet hi ng.

MR. SCHALI T: Yes, Your Honor, and that is the
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purpose of the -- of the prima facie case requirenent. It
is to allocate the introduction of the burden of proof and
it is to protect the constitutionality of the State
statute and the nature of the chall enges as being
perenptory.

QUESTION: But it puts the prosecutor in a -- in
rather a difficult spot if -- if you get to that point.

MR. SCHALIT: Yes, and that --

QUESTI ON: Because the prosecutor has already
been told you | ose unless you' ve got a darned good reason.

MR. SCHALIT: Just as the enployer is told that
essentially in a Title VII case when the evidence is
i ntroduced on those four MDonnell Douglas factors and the
evi dence i s persuasive.

QUESTION: But -- but it seens to me --

QUESTI ON:  No.

QUESTION: -- the opposite is also true for what
Justice Souter is saying. The -- the judge says, you're
going to win unless you say sonething.

MR. SCHALIT: Well, then there's --

QUESTI ON:  No.

QUESTION: So | -- 1 -- in that instance, he
obvi ously says not hi ng.

MR. SCHALIT: Correct, Your Honor.

QUESTI ON:  He doesn't say you're going to wn.
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He's going to say there is enough to require you to
respond. Whether -- whether you win or lose is up to ne
after the response.

MR. SCHALI T: In the -- in the Batson setting,
inthe Title VIl cases, in any case in which there is a
prima facie case found, going back to Kelly v. Peters with
Justice Story, there is such evidence that unless
rebutted, the party with the burden of persuasion wll
prevail.

QUESTION: That is true if you ve got a
presunption working. It is not true if you sinply have a
-- a standard that -- that allows for the perm ssive
inference. If -- if nothing nore than a perm ssive
inference is involved and the case -- and the defense puts
in no case, the plaintiff may or may not win. The only
thing that nmakes the difference is -- is whether a
presunption operates to convert the perm ssive case into a
victory, and whether the presunption is going to operate
or not is a question of -- of policy. It's not a question
of logical relationships.

MR. SCHALIT: Certainly it does operate when
there is a presunption established by the court, as this
Court did in MDonnell Douglas. It also operates when
there is a -- what Wgnore referred to as a strong mass of

evidence. That concept cannot be alighted fromthe
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definition of a prima facie case in that --

QUESTION: May | ask you this question just to
be sure | -- | have your position? The other side says
California is the only State in the Union that foll ows
this strict a rule and the Federal courts all follow the
-- the other rule. Are they right on that, or do you
think they're -- you have conpany in other parts of the
country?

MR. SCHALIT: W are -- there are -- there are
ot her cases that announced the same standard. Maryl and
announced it. Connecticut announced it. The court bel ow
recogni zed that. There are a handful of cases on the
ot her side that recognize inference. The Ninth Circuit
does.

QUESTION: The legislature overturned it in
Connecticut. Isn't that so?

MR. SCHALIT: M belief is that actually the
Supreme Court of Connecticut under its supervisory
authority established a sort of --

QUESTI ON:  Anyway, it's no -- Connecticut is not
out of |ine anynore.

MR. SCHALIT: Not -- yes. They don't apply it,
but they don't apply it based on their supervisory
authority. As an understandi ng of the nmeaning of Batson,

it's still valid. And because it's actually California,
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Maryl and, and Connecticut that have considered the neaning
of Batson and the Title VIl cases. The other cases -- the
Ninth Circuit just | ooked at the word and said inference.
They isolated that word fromthe rest of the Batson
opinion. That's not the appropriate way to read an
opinion. It nust be considered in context. Batson
expressly told the courts to ook to the Title VIl cases
for an explanation of the operation of the prima facie
case rules.

QUESTION: But in Title VIl there would be a
presunption if the enployer said nothing. |If the -- if
the plaintiff shows the McDonnell Douglas factors and the
enpl oyer doesn't cone up with any reason at all, | thought
at that point, plaintiff wi ns because there's a reasonable
i nference, plus presunption. Plaintiff wins. Wen
def endant cones forward with a nondi scrim natory reason
t hen the presunption drops out of the case. Plaintiff
shoul ders the burden of persuasion.

MR. SCHALIT: Correct, Your Honor. And that is
one exanple of a prima facie case with a shifting burden
of production that entitles the party to prevail in the
face of silence.

The ot her exanple included in that sane section
of Wgnore is the strong nass of evidence, and he | ater

expl ains that those things are different in operation and
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they differ -- but the sane in effect. And the effect is
the same. The operation is different and the operation --

QUESTION:  But | thought that -- that this Title
VI1, the idea of reasonable inference plus presunption --
that that's supposed to be the fornmula for Batson as well.

MR. SCHALIT: Not presunption in the sense that
there are four elenments of MDonnell Douglas that apply in
a Batson context. There can't be those four el enents.
Every tinme there's a challenge in a Batson setting, the
four elements of McDonnell Douglas, for exanple, would
have been met. The juror would have been a mnority
qual i fi ed, excused, and repl aced.

So the -- the reference in Batson to the Title
VII is not to a presunption, but to the operation of the
prima facie case rules, and the operation of those rules
are such that you provide sufficient evidence to entitle
you to prevail in the face of silence. And Wgnore ties
that together with being synonyns for the same nechani sm
They are akin to presunptions.

QUESTION: | thought he said that the
presunption operates in the run -- mne run of cases, it's
t he presunption that the -- what you call the strong
evi dence test -- that's Batson for special instances and
it isn't the dom nant rule.

MR. SCHALIT. That -- Your Honor, W gnore
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recogni zed there are these two neans in which you can
create the prima facie case. One is the presunption. And
that is helpful in a case in which there's a run of the
mll type facts and in the run of the cases, that fact
that is presuned, nore likely than not, follows fromthe
predi cate facts. That cannot be applied in Batson.

What does apply in Batson, however, is the other
aspect of the prima facie case nmechani smrecogni zed by
W gnore which is the strong mass of evi dence concept.

That has to be what is applied here in that the nature of
the jury selection --

QUESTION:  The -- the problemwth -- with this
is, though, is that, say, in the enploynent discrimnation
case, there's been discovery. The events have happened
outside the hearings of the court. There has been tine to
look at it. Here the alleged wong is occurring right in
the courtroomin front of the judge. And so all they're
saying is that the judge should, in an appropriate case,

say, hey, what's going on here, M. Prosecutor. That's

all. And -- and it seens to ne that's a very, very
mnimal intrusion on -- on the trial.

And the -- the State of California's rule seens
to presune that the defense counsel, if -- if he's the one
objecting, has the resources of discovery and -- and the
opportunity to -- to reflect and -- and to find other
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evidence. He doesn't. The jury is being sel ected now.

MR. SCHALIT: Precisely, Your Honor, and that is
to his advantage. As -- as U S. v. Arnstrong recognized,
the res gestae takes place in front of the court. It
takes place in front of the parties therefore. Everything
that that party needs is available to the party. This is
not Swai n where the objecting party would have to engage
in sone sort of historical discovery and anal ysis.
Everything the party needs is there, and the striking
party has --

QUESTI ON:  Everything the party needs except the
state of mnd of the prosecutor, and the --

MR. SCHALIT: Correct, Your Honor, to which he
is not entitled until he denonstrates entitlement to
relief and is able to overturn the statute and make it
unconstitutional as applied. This Court has already
rejected --

QUESTION: O course, the irony of that is that
if -- if you had an ordinary civil lawsuit and the
plaintiff files a conplaint on information and belief -- |
have good faith and belief such and such happened -- then
he takes a deposition and asks the defendant did it
happen. But here you can't do that. You got to know the
answer to what your information and belief is before you

file your conplaint.
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MR. SCHALIT: That's -- that's the nature of
privilege of perenptory challenges, the nature of any
ot her privilege that protects information.

This Court has already rejected this sort of
inference standard in its voir dire cases. It's -- it
requires that you inquire of jurors, if there's a
possibility of -- not if there's a possibility of
prejudice but if it's constitutionally significant.

QUESTION: Is it appropriate in a case like this
to weigh, on the one hand, the inportance of the interests
that are protected by the Batson rule and, the other hand,
t he burden on the prosecutor by having to answer the

guestion? 1Is that an inportant part of the anal ysis?

MR. SCHALIT: No, Your Honor. It's not a
guestion of the burden of the -- of the 10 seconds it
takes to state an answer. It is a question of the burden

on the perenptory chall enge system and the effect on the
voir dire process. A low standard will create an
incentive to bring these notions nore frequently. That
requi res excusing the jury every tinme. That requires
taki ng a proceeding and getting an answer. And that nay,
in turn, require proceedi ngs through rebuttal. Well,
let's go through our dozen discharged jurors and pil es of
questionnaires to do a determ nation of whether this is

pret ext.
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Moreover, it is the nature of the perenptory
chal | enge systemthat is entitled to protection. These
chal | enges are perenptory. We don't want to di scourage
chal | enges based on hunches which will be di scouraged
under a |lower standard. This gives the trial courts a
cl ear gui dance.

QUESTION: O course, there are those -- |
remenber Justice Marshall used to take the position that
it would be better for the systemas a whole if we
entirely abandoned perenptories because you -- you're
better off if you always know what the reason is. At
| east that's a perm ssible view

MR. SCHALIT: Yes, that was his view, Your
Honor. And the reason he had that view was because he did
not like the Batson rule which required a flagrant show ng
of discrimnation in order to rise to the level of a prim
facie case. He understood that a prim facie case was one
that entitled the party to relief. That was the --

QUESTION:  But they -- npbst -- nost
jurisdictions -- nost courts that considered this issue
have the reasonable inference and that gives rise to the
presunption. California is in a mnority. Are you saying
that California is right and everyone else is wong? O
that you're both right?

MR. SCHALI T: Well, Your Honor, |'m not sure
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t hat the nunbers are that stark, given that npbst cases --

QUESTI ON:  Whatever. There is a divergence.

MR. SCHALIT: There's certainly a divergence.

QUESTI ON: Now, are you saying there is only one
right way and that's California's, or are you saying it's
up to the States? They can have one rule or the other.

MR. SCHALIT: Your Honor, | think that certainly
the footnote in Batson in the final part of the discussion
recogni zes the -- that it is left to the States to
determ ne procedures to govern Batson. Now, on the other
hand - -

QUESTI ON:  Does that nmean -- procedures to
govern -- that one State can have reasonabl e i nference
gives rise to presunption and in another, as California,
can have strong likelihood?

MR. SCHALIT: Quite possibly, Your Honor, in
that we believe nore likely than not is -- is the result
from Batson given the Title VIl description. On the other
hand, there is that -- that footnote and | eaving to the
St at es.

And it is not unheard of, to return to Justice
Kennedy's earlier question, to have sone variance. And I
t hi nk one good exanple of that is inconpetence and Medi na
v. California, which recognized that California could use

the nore |ikely than not standard and place that burden on
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the party claimng he was i nconpetent. Other States can
have a different burden.

QUESTI ON: Because you -- you said sonething
about one of the reasons you're resisting this is it my
-- it prolongs the trial and you have to clear the jury
and the -- in the -- the places that have reasonabl e
i nference plus presunption, has there been this sl ow ng
down, the clogging of the court? Has -- has what you're
predi cting played out in reality?

MR. SCHALIT: Your Honor, |'m not aware of
anyone having conducted a time in notion study of -- of
voir dire in the various States to find out how they're
proceeding. Certainly the system does not have to
collapse in order to conclude that the nmore likely than
not standard, with its advantages and its conpliance with
Title VII, with the holding in Batson, with the nature of
decl aring the statute unconstitutional as applied, is
constitutionally prohibited. It is a somewhat surprising
notion to suggest that using the | owest of the three basic
burdens of persuasion is constitutionally prohibited.

QUESTION: | -- 1 did -- the question | asked
you was just a purely practical one. Has what you
predi cted as the adverse consequences, if you | oosen up
the -- what the plaintiff has to show -- what the

def endant has to show -- and ny understanding is that --
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that it hasn't been a big problemin the Federal courts,
in States.

MR. SCHALIT: | think it's unknowabl e, Your
Honor, that the -- the extent to which the systemis
burdened is not sonething that can be readily determ ned.
You can infer that there is a burden inposed on it, one
that California can legitimtely seek to avoid by using
t he nost conmmon burden of persuasion.

QUESTION: Well, how does California handle a
chal l enge for cause? Does it clear a courtroomevery tine
soneone nmakes a challenge to cause? Does it call counsel
up to the bench to give their reasons sinply to the judge
on the record or sone third way? How does -- how does it
handl e it?

MR. SCHALIT: Frequently it's done at the -- at
t he bench, Your Honor.

QUESTION: Well, this -- couldn't the sane thing
be done on -- on a Batson chall enge?

MR. SCHALIT: It's not typically done that way.
The -- the --

QUESTION:  Well, why couldn't it be?

MR. SCHALIT: The -- the first step perhaps

could be, but at sone point there's going to need to be

most |ikely further proceedings or to then go back and
det erm ne whet her those reasons are pretextual. We'l|
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have to excuse the jury to go through the questionnaires

and -- and do a conparison
And that wouldn't happen in a -- in a challenge
for cause. The -- the challenge for cause is pretty nuch

over at that point because the judge knows it's just that

one juror and -- and can neke that determ nation based on
that juror and -- and the information presented by the --

t he chall enging party. A Batson proceeding is nmuch | arger
t han that.

Your Honors, the -- the nore likely than not
standard is an appropriate standard. It is supported by
the effect on the statute declaring it unconstitutional as
applied. It avoids using an inference standard that does
not provide guidance to the trial courts, a standard that
this Court has already rejected in the voir dire context.
It maintains the proper bal ance between the anti -

di scrim nation goals of the Equal Protection Clause and
the perenptory chall enge system what this Court -- which
this Court has repeatedly recogni zed plays an inportant

function in serving the selection of a fair and qualified

jury.
The judgnent should, therefore, be affirned.
Thank you.
QUESTI ON: Thank you, M. Bedrick -- or rather,
M. Schalit.
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M. Bedrick, you have 4 m nutes remaining.
REBUTTAL ARGUMENT OF STEPHEN B. BEDRI CK
ON BEHALF OF THE PETI TI ONER

MR. BEDRI CK: Thank you, Your Honor.

In this case, the prosecutor preenpted all three
African Anmerican jurors, leaving a black defendant to be
tried before an all-white jury in a case that had raci al
issues. If this Court -- this is a paradigmof a prim
facie case. This is a nmuch stronger prima facie case than
that which is required in virtually all of the Federal
courts.

If this Court does not reach this question
because it finds something that still is alive below, I
respectfully submit that this Court would be sending a
very poor nmessage to the State courts and a very poor
message to the Federal courts, nanely, that yes, it is
technically in error but it's not inportant enough for us
to decide. 1'd respectfully ask the Court to reach this
i Ssue.

In terms of what would happen if the States --
at the State court, | don't think I -- 1 could never get
back to this Court or anywhere else. Let us say | go back
to the State court of appeal. The State court of appeal
rul es against nme on the evidentiary issues and says,

counsel, on the Batson issue we'd like to rule for you but
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the State suprenme court said no, so we can't do anyt hi ng.
Review at the State supreme court is discretionary.
file a petition for review and the State suprene court
says we decide that -- we already decided that. W don't
care. Get out of here. Review dism ssed.

| then will be trying to cone to this Court,
havi ng gotten no opinions fromthe court of appeal, having
gotten a postcard denial fromthe State suprene court and
| would not be able to get here. | think that will be --

QUESTION:  Yes, you would. You' d have a --

QUESTION:  We'll be waiting.

(Laughter.)

QUESTI ON:  You'd have a decision fromthe
hi ghest Court in the State that has ruled on it, and you
could -- you could conme here. You would have then --
let's say you have a judgnent affirmng the conviction.
You could come here fromthat.

MR. BEDRICK: If -- if that was a guaranteed
invitation, Your Honor, | would accept it.

(Laughter.)

MR. BEDRI CK: But odds on getting to this Court
aren't quite so guaranteed as --

QUESTION: We will -- we will already have done
t he work. Your odds are better than nost people.

(Laughter.)
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QUESTION: So will you.

MR. BEDRI CK:  Yes.

QUESTION:  Well, and inportantly, we know what
the California Suprene Court's final word is on it
al ready.

MR. BEDRI CK: We don't know. Every tinme around,
t hey make up a new definition. The had strong |ikelihood.
They had not -- they had dispositive inference. They had
concl usive presunption. This time we -- this time they
made up nore likely than not. They may make sone ot her
standard. We don't know what they're going to do, and
it's a-- it's a noving target and it is -- the target is
moving in the direction of denying -- denying
consi deration of these cases and the target is noving in
the direction of denying the opportunity to show whet her
or not there's discrimnation.

If the California court's standard of
preponderance of the evidence is allowed to apply, we
believe that will eviscerate Batson because that neans you
cannot get in California what you would get -- at | east
evi scerate Batson in California because that woul d nean
you cannot get in California what you could get anywhere
else in this country on these facts --

QUESTI ON:  But maybe they can get it fromthe

Ninth Circuit.
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MR. BEDRI CK: That is possibly true.

QUESTION: It's definitely true. Hasn't the
Ninth Circuit disagreed with the California Suprenme Court?

MR. BEDRI CK: Yes, and we have this continuing
battl e where counsel is required to spend and waste
enor mous anmounts of time going back and forth and back and
forth. 1 mean, | guess this case could become ny career.
|'"d sort of ask the Court --

(Laughter.)

MR. BEDRICK: -- to let me go on and -- | want
to represent my client, but 1'd ask the Court to let ne go
and do sonething el se.

(Laughter.)

MR. BEDRICK: In conclusion, I would ask to
point out to the Court that obtaining the reason is the
most inportant thing we're asking here. |It's very sinple.
Most of the tinme it will solve the problem W won't be
bounci ng back and forth between courts.

Di scrim nation cannot be shown unl ess the
chal l enger's reasons are known. | would ask this Court to
decide this case in a way that challenger's reasons becone
known.

CHI EF JUSTI CE REHNQUI ST: Thank you, M.

Bedri ck.

The case is submtted.
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(Wher eupon, at 11:04 a.m, the case in the

above-entitled matter was submtted.)
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